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Abstract

Federal, State and Territory Governments have enacted a range of statutory laws to protect
whistleblowers. The aim of these laws is to provide protection to those individuals in the
private and public sector who report unlawful acts made by organizations, contractors and
their employees. Provided the disclosure is made in ‘good faith’, the person making the
disclosure is afforded protection from being sued for defamation, breach of confidence under
their employment contract or for breach of their common law fiduciary duty. This paper has
two purposes; first, the objective of the Australian Government in introducing new
whistleblowing laws that extend protection to the consumer protection area and taxation,
namely the Treasury Laws Amendment (Whistleblowers) Bill 2017 - Exposure Draft is
examined. Secondly, an alternative approach to whistleblowing is considered. By way of
contrast, a Singaporean approach which heavily relies on self-reporting and an internal
investigation involving an Audit Committee of the corporation is critically examined to
assess the potential for introducing a self-reporting approach in Australia. Our analysis finds
that in Singapore, culture plays a role in the attitude of the Singaporean employee
contemplating reporting unlawful activity and, more importantly in how the disclosure is
treated by the corporation or public institution. This paper adds to the literature which
examines alternative approaches and attitudes to whistleblowing by providing a comparative
discussion of the Australian and Singaporean legal approaches.
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INTRODUCTION

Federal, State and Territory Governments have enacted a range of statutory laws to protect
whistleblowers. Provided the disclosure is made in good faith, the statutory laws, both in the
private and public sectors allow an employee or contractor to avoid being sued for
defamation, breach of confidence under their employment contract or for breach of their
common law fiduciary duty. An alternative approach is offered by the Singapore
Government, who has adopted a self-reporting model whereby the unlawful activity of the
corporation or public organization is investigated internally.

The Australian Government is in the process of strengthening the whistleblower
protection laws in the private sector and introducing new laws to protect whistleblowers in
the area of tax. The Government has drafted the Treasury Laws Amendment
(Whistleblowers) Bill 2017 - Exposure Draft. It is important to note that while in the process
of publishing this article The Treasury Laws Amendment (Enhancing Whistleblower
Protections) Bill 2019 (Cth) received Royal Assent on the 12" of March.

The Corporations Act 2001 (Cth) already has provisions designed to protect
whistleblowers that disclose breaches of the Act to ASIC. However, these current provisions
do not protect whistleblowers that have knowledge of tax avoidance or tax evasion by
individual or business taxpayers. The Government envisages that the drafted Treasury Laws
Amendment (Whistleblowers) Bill 2017 - Exposure Draft would fill this gap by providing the
needed protection to accountants, tax agents, legal advisers, financial service providers,
employees of the entity or business contractors that report to the Australian Taxation Office
(ATO) breaches of the taxation law. While Singapore does have some policies, which aim to
protect whistleblowers, they rely heavily on a self- reporting and management model.

Singapore, which currently is comprised of 74.3% ethnic Chinese (Department of
Statistics Ministry of Trade & Industry, Republic of Singapore 2017), bears many of the faint
echoes of a Confucian-oriented business ethic making it culturally like the Peoples Republic
of China. Singapore’s earlier economic modernisation has, however, created several
significant departures. To ascertain both the foundation and the efficiency of the Singaporean
model of good governance and its unique approach to whistleblowing, this paper explores the
nature of Singapore’s regulatory regimes alongside the cultural context in which these
regimes exist.

The paper is structured as follows. Firstly, the current Australian statutory laws and
the proposed updated whistleblowing laws are examined. Secondly, the Singaporean
approach to protecting whistleblowers is explored. The final part of the paper provides a
critical discussion of the merits of both the Singaporean and Australian legal approach to
protecting whistleblowers and addresses the question: would the Singapore approach to
whistleblower protection laws work in Australia?

WHISTLEBLOWING PROTECTION IN AUSTRALIAN LAW

The Australian Government is in the process of strengthening the whistleblower protection
laws in the private sector and introducing new laws to protect tax whistleblowers. The
Government has drafted the Treasury Laws Amendment (Whistleblowers) Bill 2017 -
Exposure Draft. The Explanatory Memorandum (Treasury Laws Amendment
(Whistleblowers) Bill 2017, exposure draft) summarises the current position in Australia
states that the objective of the new laws is to provide a stronger framework for the protection
of whistleblowers while at the same time attempting to improve corporate compliance and
promote an ethical culture. It is also stated that current protections are inadequate or unclear
and this is discouraging individuals from disclosing information due to well-founded fears of
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personal and or professional reprisal (Treasury Laws Amendment (Whistleblowers) Bill
2017, Exposure Draft, and Explanatory Materials). In essence the aim of the drafted bill is to
amend the current Corporations Act and repeals the existing whistleblower laws including the
Taxation Administration Act 1953 so that the gaps in coverage in the corporate and financial
sectors are remedied through stronger whistleblower protection that harmonises the law in
these sectors with that in the public sector (Whistleblowers Bill 2017, Exposure Draft,
Explanatory Materials).

A whistleblower is defined by Australian Securities and Investment Commission
(ASIC) (2019) as an insider within an organisation, who reports misconduct or dishonest or
illegal activity that has occurred within that same organisation. In academic literature, there
are numerous definitions of the act of whistleblowing. However, there are two most
commonly referred to. Near and Miceli (1985, p 4) define whistleblowing as “the disclosure
by organisation members (former or current) of illegal, immoral or illegitimate practices
under the control of their employers, to persons or organisations that may be able to affect
action”. Jubb (1999, p 78) on the other hand defines whistleblowing as “... a deliberate non-
obligatory act of disclosure, which gets onto public record and is made by a person who has
or had privileged access to data or information of an organisation, about non-trivial illegality
or other wrongdoing whether actual, suspected or anticipated which implicates and is under
the control of that organisation to an external entity having potential to rectify the
wrongdoing”. Federal, State and Territory Governments all agree that a whistleblower
provides a key role in detecting corporate misconduct as government agencies are not always
able to detect wrongdoing by corporations or employees in government departments due to
their size and commercial secrecy (Australian Treasury 2009). This is supported by numerous
literatures including but not limited to research which sees the value of whistleblowers for
their contribution in promoting a culture of public accountability and integrity (Chadah 2011)
and aligning whistleblowers with prophets who facilitate organisational change through
taking a moral stance (Avakian & Roberts 2011).

There are a range of statutory laws enacted by both the Commonwealth Government
and State and Territory Governments that are designed to protect whistleblowers from legal
action brought against them by their employer. The statutory laws cover whistleblowers
employed or contracted to both private corporations and the public sector such as government
departments or government agencies. Whistleblowers are provided with statutory legal
protection against their employers in Australia if they are a public servant, an employee or
contractor of a corporation (Corporations Act 2001). The reason for the legal protection is
that whistleblowers expose themselves to potential legal action because in many instances
they breach their fiduciary duty to their employer or a client. The concept of a ‘fiduciary
duty’ is best described by the following passage from the case of Hospital Products Limited v
Unites States Surgical Corporation (1984) 156 CLR 41, Mason J made the following
observation about the existence of a fiduciary relationship:

The accepted fiduciary relationships are sometimes referred to as relationships of trust
and confidence or confidential relations (cf. Phipps v. Boardman [1966] UKHL 2;
(1967) 2 AC 46, at p 127), viz., trustee and beneficiary, agent and principal, solicitor
and client, employee and employer, director and company, and partners. The critical
feature of these relationships is that the fiduciary undertakes or agrees to act for or on
behalf of or in the interests of another person in the exercise of a power or discretion
which will affect the interests of that other person in a legal or practical sense. The
relationship between the parties is therefore one which gives the fiduciary a special
opportunity to exercise the power or discretion to the detriment of that other person
who is accordingly vulnerable to abuse by the fiduciary of his position. The
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expressions "for", "on behalf of" and "in the interests of" signify that the fiduciary
acts in a "representative" character in the exercise of his responsibility, to adopt an
expression used by the Court of Appeal.

It 1s partly because the fiduciary's exercise of the power or discretion can adversely
affect the interests of the person to whom the duty is owed and because the latter is at
the mercy of the former that the fiduciary comes under a duty to exercise his power or
discretion in the interests of the person to whom it is owed. See generally: Weinrib,
"The Fiduciary Obligation" (1975) 25 University of Toronto Law Journal 1, at pp.4-8
(Hospital Products Limited v Unites States Surgical Corporation (1984) 156 CLR 41).

The actions of an employee, legal, accounting or financial adviser disclosing
information about their employer or client is clearly a breach of their fiduciary duty (For
example see Hospital Products Ltd v United States Surgical Corp, (1984) 156 CLR 41, 96 per
Mason J). The whistleblower protection law overrides the person’s common law fiduciary
duty and eliminates any legal action against the discloser for damages. They are also
protected against an action for Defamation by an employee or client.

Private Sector Statutory Protection

The private sector provides protection pursuant to the Corporations Act 2001 (Cth). There are
four sections of the Act which are designed to not only protect the whistleblower but also to
deter the employer from victimising the whistleblower and if required order the payment of
compensation. Appendix A lists the relevant sections of the Corporations Acts 2001 (Cth)
that provide whistleblower protection in the private sector. Additionally, private sector
legislation to protect whistleblowers is contained in other Acts also listed in Appendix A.
These sections can be distilled into the following statements:

e The person who is making the disclosure will only be given protection under the act if
they are an officer of the company; an employee of the company; a person who has a
contract for the supply of services and goods to the company or an employee of that
contractor;

e The disclosure must be made to ASIC; the company’s auditor or a member of the
audit team, a director, secretary or senior manager of the company or a person
authorised to receive the disclosure;

e The discloser must provide their name before making the disclosure;

e The discloser must have reasonable grounds to suspect the information indicates that
the company or an officer or employee of the company has contravened the
corporation’s legislation;

e The discloser must make the disclosure in ‘good faith’.

If the above conditions are met the discloser;

e Qualifies for protection from any civil and criminal liability because of making the
disclosure

e They are not liable for breaching their employment contract and no rights or remedies
can be enforced against them.

e They may be subject to criminal or civil liability if the discloser is found to be
involved in the wrongdoing;

e The court can order that a discloser’s employment contract can be reinstated.
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If a whistleblower is victimised or is threatened by the employer or company
e The person doing the victimisation action will be prosecuted;
e And if they suffer damage because of the disclosure which resulted in victimisation
they may receive compensation.

Whistleblowers employed in the banking sector, the insurance sector or the
superannuation industry who had evidence of unlawful activity by a fellow employee could
report that conduct to Australian Prudential Regulation Authority (APRA) and receive
protection under the law (Banking Act 1959, section 52A; Insurance Act 1973, section 38A).

Public Sector Statutory Protection

The Commonwealth public sector provides protection for whistleblowers under the Public
Interest Disclosure Act 2013 (Cth) (PID Act). Additional public sector legislation to protect
whistleblowers is contained in the following:

Fair Work (Registered Organisations) Amendment Act 2016 (Cth)

For example, a whistleblower employed by a charitable organisation who found evidence of
misuse of charitable funds and they reported the unlawful conduct to Fair Work Australia,
then the law would provide them with protection (Fair Work Registered Organisations Act
2009, section 337A). In addition to this legislation, the six State and Territory Government
provide protection to their own whistleblower within their public sector with similar
legislation to the PID Act. These Acts are listed in Appendix A. Essentially, employees
within the public sector in the States and Territories are provided with protection if they blow
the whistle on unlawful conduct by other employees. This could involve the misappropriation
of funds or property or not complying with policy such as adversely favouring other
employees. They would report the conduct to the Public Service Board within their State or
Territory.

Taxation whistleblowing and the implications of a reward system

Prior to the proposal of the ‘Treasury Laws Amendment (Whistleblowers) Bill 2017 -
Exposure Draft,” there has been no consideration of protection for whistleblowers in the area
of taxation. Currently, The Corporations Act 2001 (Cth) whistleblowers protection provisions
do not protect whistleblowers that have knowledge of tax avoidance or tax evasion by
individual or business taxpayers. This proposed new law means that the whistleblower is
protected by specific provisions in the statutory law against civil actions for breaching their
common law fiduciary duty to the client or employer or for defamation. The Government
envisages that the law would provide protection to whistleblowers such as accountants, tax
agents, legal advisers, financial service providers, employees of the entity or business
contractors that report to the Australian Taxation Office (ATO) breaches of the taxation law
(The Australian Treasury 2016).

Currently, Australia does not have a reward system for whistleblowers in the public
sector or in the private sector pursuant to the Corporations Act. Whistleblowers may receive
compensation for loss of employment or persecution, but they are not paid a reward for
making the disclosure of illegal activity. The Australian government in its review of
whistleblower protection law examines the concept of paying a reward for information from
whistleblowers in general and with tax disclosure (Australian Government, The Treasury,
above n 2, 35.). The UK has a reward system for tax informants but according to the Treasury
Review into whistleblowers the HM Revenue & Customs authority are reluctant to publicise
the payments and most of the whistleblowers receive no reward (Australian Treasury 2009
document).
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The Internal Revenue Service in the US pays a reward to tax informers (Riggall
2008). What is now 26 USC 7623(a) has been on the books since March 1867, allowing the
Secretary of the Treasury to pay such amounts as he deems necessary ‘for detecting and
bringing to trial and punishment persons guilty of violating the internal revenue laws or
conniving at the same’ (Internal Revenue Service, 2018, p 4). The Bush administration
introduced the Tax Relief and Health Care Act 2006 which amended the previous informant
reward program and introduced a ‘whistleblower’ program with rewards up to 30 per cent of
the tax, penalties and interest collected (Riggall 2008, p 241). As a countervailing measure,
US State parliaments have specifically enacted laws making it a crime for accountants and
lawyers to disclose confidential information about their clients in relation to taxation matters
(Riggall 2008 p 274). Accountants and lawyers in Australia have a similar duty to maintain
the privacy and confidentiality of their clients’. Based on 2010 data from the US, since the
amendments to the IRS whistleblower program in 2006, the tips to the Inland Revenue
Service (IRS) have increased seventy six percent and revenue collected has increased seventy
nine percent (Davis-Nozemack, & Webber 2012, p78). However, whistleblower reward
payments have not increased and in fact have decreased forty-four percent (Davis-Nozemack,
& Webber 2012, p79). The whistleblower receives an award of 15 percent but no more than
30 percent of collected proceeds including tax, interest and penalties (Davis-Nozemack, &
Webber 2012, p86). The reason for the decline in reward payments was due to the reward
only being paid out of collected proceeds (Davis-Nozemack, & Webber 2012, p125). If the
IRS is unable to collect the tax, then the whistleblower receives nothing. This should be a
concern for Australian authorities if they introduce a reward program. Are whistleblowers
paid a reward irrespective of tax collected or does the whistleblower wait until the ATO has
collected the tax? This may be an important consideration for whistleblowers in some
situations if there is no instant reward associated with the disclosure. Another concern for the
government is the cost of administering the whistleblower system and subsequent
investigations because based on US evidence there was a flood of ‘tips’ once the Dodd-Frank
Act provided for whistleblower rewards (Mavrakis & Legg 2012).

On the other hand, it is contended that the greatest concern of the US award system is
that a reward is paid to a tax professional for breaching their duty of trust and confidence
(Morse 2009). Morse (2009) concludes that while enhancing tax collections is important
other values deserve consideration such as a tax system that is administered fairly and
impartially. He acknowledges that while whistleblowers are important tools to uncover
noncompliance thus increasing the perception of fairness, however, a reward system that
induces professionals invited into a taxpayer’s private sphere in order to breach their
confidence detracts from the concept of basic fairness (Morse 2009).

The idea of paying a reward to tax and accounting professionals for breaching their
common law fiduciary duty to their client by disclosing activity that may or may not be
illegal and in breach of the taxation law, concerns Australians (Creighton 2019). There are
situations where tax advisers and accountants are required by law to disclose information
about their clients, but there is a substantial body of law and regulations that ensure limited
safeguards to taxpayers to protect legal documents covered by legal professional privilege
(Taxation Administration Act 1953; Evidence Act 1995). The Commissioner of Taxation
may serve a notice on a taxpayer or their tax adviser pursuant to ss 353-310 and 353-315 of
the Taxation Administration Act 1953 (Cth) which requires them to provide certain
documents or attend to give information personally. In terms of the documents, the tax
adviser may be able to claim that legal professional privilege protects the papers from
disclosure. The concept of Legal Professional Privilege is contained in the Evidence Act 1995
(Cth), ss 118 and 119. The sections provide for the written communications between a legal
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adviser and their client be kept confidential. Accounting professionals are now required to
report illegal activity by their clients under their Code of Conduct, APES 110 (Accounting
Professional and Ethics Board 2018). On the other hand, some authors support a reward
system for whistleblowing. Brand, Lombard and Fitzpatrick (2013) contend that by offering
rewards, more individuals would be encouraged to blow the whistle as it makes it worth their
while to come forward and divulge information concerning corporate wrongdoing (Brand,
Lombard & Fitzpatrick 2013). Dr Andrew Leigh, Shadow Assistant Treasurer from the
Australian Labor Party also supports this view publishing a policy statement, ‘A Fairer Tax
System’ that confirms that the Australian Labor Party’s approach to tax whistleblowing
protection is that a reward will be paid equal to 1 percent of any penalty collected by the
ATO up to a maximum of $250,000 (Leigh 2017).

The question of rewards for whistleblowers will continue to be a contentious issue for
taxpayers, tax advisers and governments alike. The position does not appear to be fully
resolved in both the UK and the US, and with differing opinions in Australia, any attempt at
introducing rewards must be done with full consultation of all relevant stakeholders.

THE SINGAPOREAN APPROACH TO WHISTLEBLOWER PROTECTION

Singapore has rapidly risen as an Asian economic powerhouse and global financial hub, and
it has enjoyed a storied ascent economically and politically for the last 50 years (Jie 2017).
By attracting global multinational corporations seeking access to new regional markets and
luring corporate relocation by creating a favourable tax and regulatory environment,
Singapore has grown exponentially by offering a hospitable destination to direct foreign
investment worldwide (Jie 2017). But while embracing the importation of western free-
market policies of trade liberalization, good governance and legal reform, Singapore has not
explicitly enacted statutory laws to protect whistleblowers that, according to western wisdom,
enhance both public and private accountability by alerting authorities to internal illegality
(Teen 2007).Western governments and corporations alike have largely acknowledged that
protecting good faith informants from retaliatory employment actions and legal prosecution
serves to increase transparency and enforce accountability (Latimer & Brown 2008).
Singapore however, while making the occasional oblique legal suggestion to the efficacy of
whistleblowing, has steadfastly declined to mandate its implementation instead primarily
preferring to strongly encourage good governance through a rigid system of self-reporting
and the rigorous exercise of accounting oversight. The Singapore Government has steadfastly
refused to enact specific statutory whistleblowing protection laws unlike Australia and other
nations (Cheng 2017).

Singaporean Policies on Good Governance and Whistleblowing

In the wake of successive financial scandals beginning in the 1990’s with companies such as
Enron, and rippling up through the 2000’s with the Wall Street banking crisis that tore
through global financial markets, Western developed countries like the US, UK and Australia
have introduced legislation to protect whistleblowers and ostensibly deter corrupt practices
and insulate good faith informants from legal repercussions. The US legislation such as the
Sarbanes Oxley Act 2002 included civil provisions that protect whistleblowers of publicly
traded companies from discrimination and criminal penalties for retaliation against
employees who report infractions to law enforcement officials (Company Accounting Reform
and Investor Protection Act 2002). In Australia, the Corporations Act 2001 was amended to
give officers, employees and contractors who blow the whistle in good faith on their errant
employers a qualified privilege against defamation suits, as well as a civil right to seek
reinstatement of employment (Corporations Act 2001 Part 94AAA). Singapore however, has
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largely eschewed adopting an externally reactive statutory approach to whistleblower
protections, with government citing concerns regarding the creation of incidental costs to
business by raising compliance requirements, as well as expanding opportunities for
employment and libel litigation that would add an element of risk to operating in the
Singaporean market, thus creating a less alluring environment for attracting capital
investment (Singaporean Corrupt Practices Investigation Bureau 2017). Instead Singapore
has taken a more proactive approach by encouraging vigorous internal systems of
accountability, as captured in the Singapore Corporate Governance Code which recommends
that ‘the AC (Audit Committee) should review arrangements by which the staff of the
company may raise concerns about possible improprieties in matters of financial reporting or
other matters (Singapore Corporate Governance Code 2018, p14). The AC’s objective should
be to ensure that arrangements are in place for the independent investigation of such matters
and for appropriate follow up action (Singapore Corporate Governance Code 2018). In the
following segments, this paper will explore in detail the methods Singapore employs to
facilitate and enforce these internal systems of financial accountability and will consider the
key factors that have led to this proactive approach, focusing on three different cultural
aspects of Singaporean society; ethnic culture, corporate culture and government culture.

Self-Reporting Model

Singapore has been lauded recently as an Asian pioneer of good corporate governance, and
its reputation as a business environment that aggressively enforces financial accountability
has earned the city state a reputation as a financial hub which promotes ethical practices and
fiscal transparency (Teen 2007). In matters of corporate governance, Singapore has embraced
a regulatory regime that emphasizes rigid compliance with self-disclosure requirements,
which are legislatively encouraged by pertinent sections of the Criminal Procedures Code
(CPC), and enforced by agencies such as the Corrupt Practices Investigation Bureau (CPID)
(Tan & Yen 2011). Singapore’s self-reporting regime is premised upon a model that imposes
high standards of initial disclosure on key internal accounting personnel and supported by
stringent external enforcement of accounting improprieties (Tan & Yen 2011). The Singapore
Stock Exchange (SGX), which operates as both regulator and commercial entity, imposes
compliance on its trading members through the Listing Manual (LM), any violations of which
constitute a breach of the Singapore Securities and Futures Act, Chapter 289. The LM is
aided in its implementation by the Code of Corporate Governance (CCG), a permissive
collection of Singaporean industry best practices that directs listed companies to disclose
their governance practices in their annual reports (Monetary Authority of Singapore ND). The
burden of disclosure and compliance falls to the audit committees, who are required to report
to the Board of Directors and external auditors any suspected rules violations (Singapore
Corporate Governance Code 2018). The internal investigations which are compelled by the
Singaporean regime of self-reporting and full disclosure, are often led and initiated by the
audit committee, which is mandated under Section 201(B)(5)(a) of the Singapore Companies
Act 2006 to evaluate and report to external auditors the company’s internal controls and legal
compliance issues. This vigorous system of self-reporting shifts the onus of responsibility to
internal auditors and creates a rigid form of enforcement based upon meticulous scrutiny of
disclosed financial documents. This rigorous oversight arguably diminishes the need for
whistleblowers, under the premise that full disclosure obviates the necessity for external
reporting. In the following segment, this paper considers the more specific questions of
whistleblower protection within the Singaporean model of self-reporting.
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Whistleblowers

Although Singaporean statutes have a notable absence of any express employment
protections for good faith informants who alert government agencies of corporate
malfeasance, there are several statutory provisions that have been judicially interpreted to
apply limited protections to whistleblowers. Under the Prevention of Corruption Act 1960
(Cap 241), witnesses who testify in civil or criminal proceedings are not required or
permitted to disclose the identity of an informant, granting a certain degree of anonymity to
whistleblowers who may fear recrimination if their identity is revealed. Furthermore, The
Competition Commission of Singapore (CCS) encourages whistleblowing by not only
offering leniency to those who report corrupt practices that they themselves are implicated in,
it also offers financial incentives for whistleblowers who report information to the agency
(Competition Act, 2004).

Whistleblowing in these circumstances has been weighed by courts in several cases as
a mitigating factor that deserves the application of leniency upon the offending
whistleblower, provided they contact authorities prior to the commencement of the
investigation (For example, PP v Ang Seng Thor, (2011) SGHC 134). Conversely, the courts
have rendered punitive sentences for bad faith informants who proffer false information to
the authorities. In PP v Mohd Ghalib (2010) SGDC 316, the accused was sentenced to six
months imprisonment for providing false statements regarding the conduct of company
officers that launched a fruitless and wasteful investigation.

In contrast to the few primary sources of statutory or judicial authority in Singapore
concerning whistleblower protections, most guidance is permissively undertaken and
encouraged by non-governmental authorities who promote a system of self-regulation
through voluntary compliance through the assertive endorsement of codes of good
governance. The Guidebook for Audit Committees strenuously recommends all Singaporean
companies adopt whistleblowing policies that encourage the internal reporting of accounting
irregularities, offer protection to those employees who report to internal officers their
concerns of improper conduct, and include assurances of informant confidentiality
(Guidebook for Audit Committees 2014). Strong recommendations by nongovernmental
organisations to implement internal systems of financial accountability have been widely
embraced in Singapore, with recent annual reports showing that 60% of listed companies in
the country have formalised whistleblowing policies in place (Teen 2007). This embrace of
an internal model of whistleblowing has had a positive concomitant impact of the perception
of whistleblowing itself, with the prospect of internal resolution remaining preferable to
external reporting. In a survey of Certified Public Accountants Australia members in
Singapore, Hong Kong and Malaysia conducted in part by the Corporate Governance and
Financial Reporting Centre (CGFRC) at the National University of Singapore, found that
59% of respondents claiming that they would report financial misconduct without a
whistleblowing policy in place, but with a policy of protection for good faith informants the
percentage of respondents who would report increases by another 36% (Teen 2007, p9). The
cultural factors that have been instrumental in effecting the uniquely Singaporean paradigm
of good governance through diligent self-reporting are explored in the following segment.

Whistleblower Culture in Singapore

Culture is generally thought of as the foundation of the social order and systems we live in
and the rules we abide by (Schein 2010). Organisational culture includes the structure of
organisations within which we work such as government, non-profit, public and private, as
well as the micro and sub units within these organisations such as occupational groups and
microsystems internal and external to the organisation itself (Schein 2010). Since
organisational culture is made up of both macro and micro systems and sub groups, it is
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argued that culture can and is influencing both individual and collective work practices.
Singaporean attitudes toward reporting company misconduct are a product of a confluence of
factors. According to Teen (2007, p7), there is ‘an attitude amongst some that whistleblowing
is an act of disloyalty, especially if the complaint is made to an external source, such as a
regulatory authority’. The operant sentiment underlying this prevailing notion of disloyalty is
firmly rooted in the Confucian concept of the importance of the collective predominating
over the expression of individual will, and absent obeisance to one’s superiors the company
cannot function effectively (Kennan 2007). Essentially, collectivist cultures belong to and
emphasise the group, protect the interests of the group, generally avoid conflict and tend to
not express their thoughts openly (Dwyer 2016). What this means is that “Potential
whistleblowers that are embedded deeply within Asian cultural virtues, the teachings of
Confucius and collectivism dimension may discourage whistleblowing behaviour within
organisations” (Ahmad 2011, p30).

According to Shen (2014), Confucianism is a set of ideological beliefs based upon the
‘6 Classic’ texts of its founder, the Chinese philosopher Confucius in 551BC. Confucianism
blended religious, historical, cultural and political premises seamlessly into one unified
philosophical tradition which extolled the virtues of social harmony, and the value of
communal devotion to the maintenance of a moral society (Tan 2012). During the Asian
economic boom of the 1960s, historical conceptions of Confucianism were recast as the
philosophical foundation of the Newly Industrialized Economies (NIE’s) of Taiwan, South
Korea, Singapore and Hong Kong (Chong 2002: Tan 2012). With Japan serving as an
economic anchor, other Asian countries sought to frame the nascent emerging trend of Asian
economic modernity as a counter to western conceptions of market control; a friendlier
version of Asian authoritarianism that in its previous incarnations would have been perceived
as incompatible with western free market models (Pang & De Myer 2015). Focusing on
Asian cultural traits such as high rates of personal savings, deference to authority, strong
work ethic and the inclination to placing societal good above individual gain, the Confucian
ethic was promoted not only as the driving force behind Asian economic growth, but as a
justification for enforcing rigid domestic constraints (Chan 1996). As a result, Confucian
ethics and Asian capitalism became inextricably bound in the minds of both foreign observers
as well as Asians themselves. In this context, the act of whistleblowing in Asia, and in
Singapore in particular, is viewed as antithetical to Confucian ethical practices. Indeed, as the
public statement from one Singaporean company embroiled in an accounting scandal which
refused to adopt even an internal whistleblowing policy succinctly attests, “The board
considers that it is undesirable to implement a formal whistle blower policy as such a policy
will serve to weaken the spirit de corps amongst the staff” (Teen 2007, p7).

The belief that providing an opportunity to employees to engage in ostensible acts of
disloyalty against the company harms the employees themselves may seem a self-serving
declaration to those inhabiting Western countries, but in Confucian societies like Singapore
and China the public disclosure of embarrassing facts that implicate an employee’s company
in financial scandal will ultimately result in all employees ‘losing face’, a high social cost for
the company as a collective (Kaplan 2015). According to Keenan (2007), Confucianism
imposes interdependency between company and employee in which the social context of
behaviour is the dominant frame, rendering individual actions against the collective interests
of the company socially unacceptable. This Confucian view contrasts sharply with Western
conceptions of the autonomous individual, in isolation and motivated primarily by internal
attributes, and less beholden to the collective needs of the company (Shun & Wong 2004).
This individual disinclination act outside the scope of social constraints, leads inevitably to
the creation of an organizational propensity in Confucian-oriented societies like Singapore to
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denounce whistleblowing as an act of betrayal to the communal society to which one belongs
(Cheung 2014).

In an Asian ethnic cultural context, this organisational propensity serves as a powerful
deterrent to exerting individual action against a superior and is grounded in a philosophical
ideology that has permeated into both economic and government attitudes toward
whistleblowers (Graham & Milind 2017; Wild 2013). Confucian societies, although
regionally diverse, share a collectivistic culture that emphasizes shared views, norms and a
focus on maintaining social relationships, and tend to view individual actions that undermine
collective cohesion as existential threats to the community (Keenan 2007). The Confucian
tradition of elevating the welfare of society above the interests of the individual, as opposed
to the Western tradition of individuals acting outside group interests has formed an obstacle
to the adoption of Western-styled whistleblower protections as antithetical to the Confucian
concepts of preservation of the collective (Zheng 2015). And although pressure from
transnational organisations Singapore to reform good corporate governance laws to be better
aligned with the Anglo-Saxon model of good corporate governance, Singapore has sought a
middle position by adopting its proactive self-reporting model, which allows it to eschew the
putative betrayal of external complaints while enforcing rigid internal accountability
(Aguilera & Cuervo-Cazurra 2009; Duh 2017).

In summary, Singapore has adopted a proactive system of corporate financial
accountability that bridges the ideological chasm between the Western conceptions of good
governance through aggressive reactive regimes of regulatory enforcement and the Eastern
Confucian paradigm of maintaining company cohesion and collective social relationships
through vigorous internal controls and transparency in audit disclosures. As these different
systems are predicated upon the interrelated ethnic, economic and government cultures that
define Singaporean society, the ability to transfer the largely successful implementation of
self-reporting systems of good governance that diminish the role of the external
whistleblower may not be easily adopted in Western societies. The same Western notions of
individualism that permit the autonomy of the whistleblower to disregard the constraints of
the community and pursue a course of action that requires betraying company loyalties, may
be the same independence of thought that allows the rogue executive to cast off societal
constraints and commit acts of corporate misconduct (Tsahuridu & Vandekerckhove 2008).
However, it can be said in closing that the productive collaboration among divergent cultural
approaches to good corporate governance promotes further understanding and is beneficial to
crafting more effective systems of internal and external systems of accountability.

WOULD THE SINGAPORE APPROACH WORK IN AUSTRALIA?

There are two main issues to consider when examining the most appropriate approach to
encouraging whistleblowing. First, do stronger whistleblower protection laws lead to a
greater level of reporting of unlawful activity and second, do cultural factors such as that
associated with a Confucian ideology produce a better outcome for both the whistleblower
and the corporation?

It is arguable that with all of the statutory law that currently exists in Australia and the
new law proposed to be introduced with the Treasury Laws Amendment (Whistleblowers)
Bill 2017 more whistleblowers will report unlawful activity to external bodies such ASIC and
the Australian Tax Office (ATO). For example, when Jeff Morris from the Commonwealth
Bank blew the whistle on unlawful activity taking place in the wealth management section of
the bank, there were other employees that were also aware of the wrongdoing. However, he
was the only employee to report the activity to ASIC (Eyers 2014). Many other employees in
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that part of the Commonwealth Bank had knowledge of the unlawful activities that were
taking place but chose to remain silent. Jeff Morris paid a high price for blowing the whistle
as he has been subject to death threats, received no assistance from ASIC, lost his job and as
a result, his health has suffered (Barker 2017). Ferguson (2016) states that had there been
stronger protection laws, more employees would have come forward.

The Royal Commission into the Misconduct in the Banking, Superannuation and
Financial Services Industry provides an exemplar of the potential one whistleblower can have
on the system. Established on 14 December 2017, The Commissioner, the Honourable
Kenneth Madison Hayne AC QC, was authorised by the Australian Government to oversee
the investigation into misconduct. While the Commission cannot resolve individual disputes
nor can it fix or award compensation or make orders requiring a party to a dispute to take or
not to take any action, the Royal Commission will likely impact all entities by bringing new
light to what are ‘community expectations’, culture and governance (Atkins & Charleton,
2019; Winter 2019). Thus, it is arguable that one change that may come of the findings of the
Royal Commission is the examination of whistleblower protections as one way of monitoring
the health of an organisations culture (Casson 2019). This and an examination of the
implications of the Royal Commission have yet to be realized. Thus further research is
recommended.

From the above analysis of the Singaporean system of handling whistleblowers and its
approach to self-reporting is vastly different from the Australian approach. In Singapore, the
current method of dealing with whistleblowing is that of keeping the complaint in-house and
giving the responsibility of investigating the report to the Audit Committee. The
whistleblower is not victimized by the employer after making the report, and corporate
harmony is maintained. In the above example of Jeff Morris and the Commonwealth Bank, if
Australia had adopted the Singaporean approach to whistleblowing, then he may not have
been victimized. Furthermore, embracing a Singaporean culture within organizations would
mean changing our individualistic cultural approach to a more collectivist cultural approach.
This would mean placing the needs of society before the needs of oneself (Tavakoli et al.
2003). In the case of Jeff Morris, it is arguable that this may have resulted in more people
coming forward, forgoing their individual concerns of reprisal. It became apparent through
the Royal Commission that it was not just one instance of misconduct with many of
Australia’s top banks being implicated in unlawful wrongdoings (Karp 2016). The culture
within Australian banks has been described as an aggressive sales drive culture which
emphasizes profit at all costs (Chau & Clark 2018). The question all Australians should be
asking themselves is why do we not focus on Australian society cultural values when it
comes to the managing of and development of good governance frameworks within
Australian organisations?

Adopting a collective approach and development of an ethical culture within
Australian organisations would mean that there would be less reliance on statutory laws to
protect whistleblowers. Singapore has adopted a proactive system of corporate financial
accountability that bridges the ideological chasm between the Western conceptions of good
governance through aggressive, reactive regimes of regulatory enforcement and the Eastern
Confucian paradigm of maintaining company cohesion and collective social relationships
through vigorous internal controls and transparency in audit disclosures. As these different
systems are predicated upon the interrelated ethnic, economic and government cultures that
define Singaporean society, the ability to transfer the largely successful implementation of
self-reporting systems of good governance that diminish the role of the external
whistleblower may not be easily adopted in Western societies, especially Australia. However,
in light of recent events in the banking industry, perhaps Australia should be considering a
more proactive cultural approach to whistleblowing. The question is why have Australian
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corporations not considered alternative ways of ensuring good corporate governance? With
the recent Royal Commission finding that the responsibility for the misconduct rested with
boards and senior management, time may provide us with the solution, once the wider
implications for the management and governance of corporate Australia have been delineated
and further researched (Lumsden 2019).

CONCLUSION

This paper examined the current and proposed whistleblower protection laws in Australia,
and by way of contrast reviewed Singapore’s approach to whistleblowing. It was found that
the Australian Government believes that the current provisions for the protection of
whistleblowers in Australia are inadequate. Thus, the proposed Treasury Laws Amendment
(Whistleblowers) Bill 2017 - Exposure Draft aims to fill the gap in current legislation by
providing an extended stronger framework for the protection of whistleblowers including the
financial and taxation professions, with the intention that the bill will also improve corporate
compliance and promote an ethical culture.

Singapore’s approach to whistleblowing was examined, and it was found that their
approach to whistleblowing is largely influenced by Confucian cultural principles. This
means that the principles of collectivism are embedded within a framework of self-reporting
and governance within an organization rather than relying solely on frameworks to support
external disclosure. What the analysis of the Singaporean approach tells us is that both
culture and the law can work together to provide good governance in organizations. This
would appear to be a complex process, yet none the less, one that we believe would provide
added protection for employees turned whistleblowers, as it ultimately deters corruption and
wrongdoing within organizations through strong cultural values.

In conclusion, to answer the question posed: would the Singapore approach to
whistleblower protection laws work in Australia? No. It would be difficult for a Confucian
culture to be introduced into the predominantly individualistic culture of Australia. However,
we do believe that for effective whistleblower protection, a cultural approach that might
consider Singapore’s commitment to communal devotion in the maintenance of a moral
society would do more benefit than harm. It is important to note that while in the process of
publishing this article The Treasury Laws Amendment (Enhancing Whistleblower
Protections) Bill 2019 (Cth) received Royal Assent on the 12 of March. This bill provides a
single, strengthened whistleblower protection regime covering the corporate and financial
sectors. Coming into effect no later than January 1, 2020, this Act will impact all public and
large propriety companies, and no doubt have a greater impact on an individual’s decision to
blow the whistle.
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Appendix A

Private Sector Protection:

Corporations Act 2001 (Cth)

The four relevant sections that provide protection are as follows:

(1) Section 1317AA, Disclosures qualifying for protection under this Part
(11) Section 1317AB - Disclosure that qualifies for protection not actionable etc.

(ii1))  Section 1317AC - Victimisation prohibited - Actually causing detriment to
another person

(iv)  Section 1317AD - Right to compensation

Additional private sector legislation to protect whistleblowers is contained in the following:

Banking Act 1959 (Cth)
Insurance Act 1973 (Cth)
Life Insurance Act 1995 (Cth)

Superannuation Industry (Supervision) Act 1993 (Cth)

Public Sector Protection:

The six State and two Territory Governments provide protection to their own whistleblowers
within their public sector with similar legislation to the PID Act. The legislation is contained
in the following statutes:

Whistleblowers Protection Act 1993, South Australia
Whistleblowers Protection Act 1994, Queensland

Public Interest Disclosures Act 1994, New South Wales

Public Interest Disclosure Act 2012, Australian Capital Territory
Protected Disclosure Act 2012, Victoria

Public Interest Disclosures Act 2002, Tasmania

Public Interest Disclosure Act 2003, Western Australia

Public Interest Disclosure Act 2008, Northern Territory
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